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31aer / ORDER

PER VIJAY PAL RAO, J.M.

This appeal by the assessee is directed against the order dated 14"
September, 2018 of Id. CIT (A)-3, Jaipur for the assessment year 2014-15. The

assessee has raised the following grounds of appeal :-

“ 1. In the facts and circumstances of the case and in law the Id. CIT
(A) has erred in deciding the case ex-parte without following
proper course of law and providing opportunity to the assessee
for presenting the case. The action of the Id. CIT (A) is illegal,
unjustified, arbitrary and against the facts of the case. Relief
may please be granted by quashing the entire assessment order
and order passed by the Id. CIT (A) which is passed in gross
violation of principles of natural justice.
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2. In the facts and circumstances of the case and in law the Id. CIT
(A) has erred in not adjudicating on the action of the Id AO in
rejecting the books of account of the assessee by invoking the
provision of section 145(3) and thereafter applying a N.P. Rate
of 8% which resulted into confirming of trading addition of Rs.
15,46,243/-. The action of the Id. CIT (A) and Id. A.O. is illegal,
unjustified, arbitrary and against the facts of the case. Relief
may please be granted by quashing the rejection of books and
deleting the trading addition of Rs. 15,46,243/-.

3. In the facts and circumstances of the case and in law the Id. CIT
(A) has erred in not adjudicating on the action of the Id AO for
passing the assessment order ex-parte under section 144 of the
L.T. Act, 1961. The action of the Id. CIT (A) and Id. AO is illegal,
unjustified and arbitrary. Relief may please be granted by
quashing the entire assessment order being illegal and violative
of the principles of natural justice.

4, The assessee craves his right to add, amend or alter any of the
grounds on or before the hearing.”

2. The assessee is an Individual and engaged in the business of retail sale of
liquor (wine shop). The assessee filed his return of income on 30" November, 2014
declaring total income of Rs. 4,10,700/-. During the course of assessment
proceedings, the AO rejected the books of accounts of assessee by invoking the
provisions of section 145(3) of the IT Act and thereby estimated the income of the
assessee by applying Net Profit rate at 8% which has resulted trading addition of Rs.
15,46,243/-. The assessee challenged the said order of the AO before the Id. CIT
(A). However, nobody has appeared before the Id. CIT (A) therefore, the appeal of
the assessee was dismissed by passing the impugned ex parte order.

3. Before us, the Id. A/R of the assessee has submitted that the notices issued

by the Id. CIT (A) were received by the employee of the assessee, however, the
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same could not be brought to the notice of the assessee and, therefore, there was
no appearance before the Id. CIT (A). He has referred to the affidavits of the
assessee as well as one Shri Bharat Saini, the employee of the assessee and
submitted that due to mis-communication and bonafide mistake there is no
representation before the Id. CIT (A). The Id. A/R has further submitted that the Id.
CIT (A) has deleted the appeal summarily without passing a speaking order and
particularly without deciding the issue raised in the appeal. Therefore, he has
pleaded that the impugned order of the Id. CIT (A) may be set aside and the matter
may be remanded to the record of the Id. CIT (A) for deciding the same afresh after
giving an opportunity of hearing to the assessee.

4, On the other hand, the Id. D/R has vehemently opposed to the request of
remanding the matter to the record of the Id. CIT (A) and submitted that the Id. CIT
(A) has granted numbers of opportunities to the assessee but nobody has appeared
on the date of hearing despite the notices were issued to the assessee. Therefore,
when there is no violation of principles of natural justice, then no further opportunity
should be given to the assessee.

5. We have considered the rival submissions as well as the relevant material on
record. The AO has estimated the income of the assessee by applying the Net Profit
at 8% and thereby made trading addition of Rs. 15,46,243/-. It is pertinent to note
that the adoption of Net Profit at 8% in the case of the assessee has no basis as the
AO has not brought on record any past history of the assessee declaring Net Profit
or a comparable case or Net Profit prevailing in the particular trade. Though the AO
has also passed the assessment order under section 144 of the IT Act, however, the

Id. CIT (A) ought to have at least decided the issue of estimation of income on some
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reasonable and proper basis. Instead of going into the merits of the issue, the Id.

CIT (A) has dismissed the appeal of the assessee summarily in para 4 as under :-

"4, The present appeal is against the assessment order passed u/s
144 of the Act. I have carefully perused the grounds of appeal and
assessment order. As already discussed above, the appellant has
failed to offer any explanation for submission in support of the grounds
raised in this appeal nor any supporting evidences were produced by
him despite adequate opportunity having been provided.

In this connection, reliance may be placed upon the decision of the
Hon'ble Supreme Court in the case of H.M. Esufali H.M. Abdulali (1973)
90 ITR 271 wherein the Honble Court has held that the appellate
authority cannot substitute its own judgment in place of the judgment
of the A.O. unless it is shown that the judgment of the AO was biased,
irrational, vindictive or capricious.

In the instant case the appellant has not able to show that the decision
of the A.O. was arbitrary, biased, irrational, vindictive or capricious
without any basis, I find no reason to interfere with the decision of the
AO.”

Since the impugned order of the Id. CIT (A) does not touch the merits of the issue
regarding the addition made by the AO and the justification of adoption of the Net
Profit at 8%, therefore, in the facts and circumstances of the case, we set aside the
order of the Id. CIT (A) and remand the matter to the record of the Id. CIT (A) for
fresh adjudication. The assessee is granted one more opportunity to represent his
case before the Id. CIT (A). In case the assessee fails to appear before the Id. CIT
(A), the Id. CIT (A) may decide the appeal on the basis of the material available on

record.
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6. In the result, appeal of the assessee is allowed for statistical purposes.

Order pronounced in the open court on  19/02/2020.

Sd/- Sd/-
(faspsr Rz a1a) (faora et 9 )
(VIKRAM SINGH YADAV) (VIJAY PAL RAO)
oET 9 / Accountant Member i e / Judicial Member
STIYR / Jaipur
fasi®w /Dated:- 19/02/2020.
das/

aeer @1 gfafer swfya / Copy of the order forwarded to:

amreneft / The Appellant-Shri Chandra Prakash, Jaipur.

gauefi / The Respondent-The ITO Ward 7(2), Jaipur.

IR 3gerd / CIT

R amgad / CIT(A)

fawriig gfaffe, smaex srdieliy aifereor, Sy /DR, ITAT, Jaipur
e wiedt / Guard File {ITA No. 1246/JP/2018}

JeegER / By order,

HEd Yol / Asst. Registrar

AN PAEBD =




